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350 PAINTER vs. CITY OF PITTSBURGH. 

Supreme Court of Pennsylvania. 

PAINTER VS. THE CITY OF PITTSBURGH. 

Where a person employs another, exercising a distinct employment, to do work by 
a special contract, for a stipulated sum, and does not interfere with the mode 
of performance, he is not responsible for the acts or negligence of the con- 
tractor or his employees. 

This rule applies with full force to municipal corporations. 

The case of Bush vs. Steinman, 1 Bos. & Pull. 404, rejected as authority. 

This was an action by the widow of George Painter against the 
Mayor, Aldermen and Citizens of Pittsburgh, to recover damages 
for causing the death of George Painter, by negligently leaving a 
sewer on Duquesne Way, in said city, open and unprotected by 
proper barricades. The defendants as matter of defence, alleged 
that the city was not constructing said sewer, through the regular 
officers of the city, but under a contract with Allen, and that the 
city were the mere agents of the property-holders, who by virtue 
of an Act of Assembly, would have to pay for said sewer, under 
assessment, and being such agents, and having the work done by 
contract, were not liable in law for any injuries resulting from 
negligence of the contractors, their workmen and employees. 

George Painter, the husband of plaintiff, on the night of the 
28th June 1859, while passing along Duquesne Way, fell into the 
sewer, some 20 feet deep, and received injuries which caused his 
death. 

On the trial of this action the jury found a verdict for plaintiff 
for $2100, but points having been reserved by the judge and 
afterwards argued, the court finally entered judgment on the 
reserved points, for the defendants, non obstante veredicto, and 
thereupon the plaintiff took this writ of error. 

Hamilton $■ Acheson, and Thomas B. Hamilton, for plaintiff in 
error. — The only way in which a municipal corporation can per- 
form its functions in respect to its streets and other highways, 
is through the intervention of agents. 

" A corporation is liable for the wrongful acts and neglects of 
its servants and agents, done in the course and within the scope of 
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their regular employment ; upon the same ground ; in the same 
manner; and to the same extent that natural persons are." 
Angell & Ames, sec. 210, and the authorities therein referred to. 

The principal is liable in a civil suit, to third persons, for the 
frauds, deceits, concealments, misrepresentations, torts, negligence, 
and other misfeasances and omissions of duty by his agents, in 
the course of their employment, although the principal did not 
authorize or justify, or participate in, or indeed know of such 
misconduct, or even if he forbade them, or disapproved of them. 
Story on Agency, sec. 452 ; Paley on Agency 294, 305 ; 2 Kent's 
Com. 633 ; Smith on Master and Servant 152, Law Library, 
vol. 75. 

The contract with Allen & Kerr for the construction of the 
sewer, did not release the city from keeping the street in such 
order as not to endanger others ; or prevent the city authorities 
from putting proper guards and hindrances around the excava- 
tion, so as to insure the safety of the public. 

The liability for negligence and misfeasance of third parties, 
does not always depend on the relation of master and servant. 

A party for whose benefit work has been negligently done, is 
answerable for the consequences. Bush vs. Steinman, 1 Bos. & 
Pul. 403 ; Randehon vs. Murray, 8 Adol. & Ellis 109 ; Stone vs. 
Cartwright, 6 Term R. 411; Mayor, $c, of the City of New York 
vs. Bailey, 2 Denio 433. 

J. W. F. White, for defendant in error. — There are but three 
grounds on which the liability of, the city, in this case, can be 
placed : — 

1. The doctrine of respondeat superior. 

2. The doctrine of Bush vs. Steinman, as to the liability of 
the owner of fixed real estate ; or, 

3. That it was the duty of the city, to put up and maintain 
barriers at the excavation, while the sewer was being constructed. 

If the sewer had been built by the officers of the city, or by 
workmen employed by them, she would have been liable on the 
doctrine of respondeat superior ; but being built by a contractor, 
who took the whole job at a contract price, employing and paying 
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his own workmen, over whom the city had no control whatever, 
she is not liable on that doctrine, for the rule does not apply in 
such cases. If the building of the sewer was a municipal duty, 
enjoined by statute, she could not evade responsibility, by giving 
it out to a contractor. But being merely a power vested in the 
city authorities, not so much for general municipal purposes, as 
for the benefit of a portion of the citizens, and the city authorities 
being clothed with that power chiefly because it was the most con- 
venient way of exercising it, the city, for this purpose, stood on 
the footing of an individual or private corporation, possessed of 
the same right to put the job out on contract, and held only to the 
same responsibility. 

There is a good deal of confusion in the reported cases ; and 
there are some dicta to the effect that individuals and corpora- 
tions are liable for the negligence of their contractors. But, on a 
careful examination, it will be found, that all the cases come 
within the rule of respondeat superior, or rest upon some other 
principle than that laid down in Bush vs. Steinman ; Sly vs. Edgley, 
6 Esp. 6, Mathews vs. West London Water Works Company, 3 
Camp. 403, which followed Bush vs. Steinman, were nisi prius 
cases. In Laugher vs. Painter, 5 B. & C. 547, and in Quarman 
vs. Burnett, 6 M. & W. 499, it was doubted ; and in Reedie vs. 
N. W. R. B. Co., 4 Exch. 248, Bush vs. Steinman was expressly 
overruled. See also Peachey vs. Rowland, 16 E. L. & E. Rep. 
442 ; Overton vs. Freeman, 8 E. L. & E. 479 ; Sadler vs. Hen- 
lock, 30 E. L. & E. 167 ; Steel vs. S. E R. R. Co., 32 E. L. & E. 
366 ; Scott vs. Mayor, $c, 38 E. L. & E. 477. In the United 
States see Bailey vs. Mayor, $c, 3 Hill 521, 2 Denio 433; 
Delmonico vs. Mayor, $c, 1 Sandf. 222 ; Lloyd vs. Mayor, $c, 

1 Selden 369 ; Blake vs. Ferris, 1 Seld. 48 ; Pack vs. Mayor, #c, 
4 Seld. 222 ; Kelly vs. Mayor, $c, 1 Kernan 432 ; Currier vs. 
Lowell, 16 Pick. 170 ; Lowell vs. B. £ L. R. R. Co., 23 Pick. 
24 ; Hilliard vs. Richardson, 3 Gray 349 ; Carson vs. Q-odley, 

2 Casey 111 ; Erie vs. Schwingle, 10 Harris 384 ; West Chester 
vs. Apple, 11 Casey 284 ; Samyn vs. McCloskey, 2 Ohio 536 ; 
Carman vs. S. $ T. R. R. Co., 4 Ohio 399 ; Be Forrest vs. 
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Wright, 2 Mich. 368 ; Barry vs. St. Louis, 17 Mo. 121 ; Wiswall 
vs. Brinson, 10 Ired. 554 ; Buffalo vs. Ealloway, 3 Seld. 493. 

The foregoing review of English and American decisions 
establishes the following propositions : — 

1. That the contractors or their workmen were not the agents 
or servants of the city within the meaning of the rule respondeat 
superior, so as to render the city liable for their negligence. 

2. That the doctrine in Bush vs. Steinman Was never the 
recognised law in England or America; that it has been ex- 
pressly overruled in England, and that it has been expressly 
repudiated in New York and Massachusetts. 

3. That no case in the English reports, and but one in the 
American {City of Buffalo vs. Ealloway) has been found as a pre- 
cedent for holding the city of Pittsburgh liable in this case. 

The opinion of the court was delivered by 

Strong, J. — The case was put. to the jury to find whether the 
injury which resulted in the death of the plaintiffs husband was 
or was not occasioned by the negligence of the defendant's con- 
tractors, or that of the contractor's agents or servants, and the 
verdict establishes that it was. To this mode of submitting the 
case no exception was taken, and nothing is, therefore, presented 
to us but the questions reserved. Of these it is necessary to con- 
sider only one, which is whether a corporation is responsible for an 
injury occasioned by the negligence of contractors with it, or of 
their agents and servants. 

By an Act of Assembly of April 22, 1858, the Select and Com- 
mon Councils of the city of Pittsburgh were authorized, whenever 
they should deem it necessary, to cause sewers to be constructed 
in any street of the city, and for the payment of the cost levy an 
assessment upon the property benefited. In pursuance of the 
act, an ordinance was passed on the 25th of October 1858, pro- 
viding for the construction of a sewer in St. Clair street, and on 
the 1st of June 1859, a written contract for its construction was 
entered into with Allen & Kerr, contractors, by which they 
covenanted to build or construct a brick sewer, with all necessary 

inlets, and to furnish all the material therefor, for stipulated prices 
Vol. XII.— 23 
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for the excavation, replacing over the sewer, removing surplus 
material, repaving, for hrick and stone work, and for iron, and 
they agreed that the material, workmanship, and excavation 
should be satisfactory to the recording regulator. They began 
the work soon after, excavated the earth to the depth of twenty 
feet in some places, directed barriers to be placed across the ends 
and along the sides of the trench, and employed a man to take 
care that the barriers should be at all times kept up. Notwith- 
standing this, however, the husband of the plaintiff fell into the 
excavation, on the night of the twenty-eighth of June 1859, and 
received hurts which,, caused his death. The verdict of the jury 
determines that the injury was not a consequence in whole or in part 
of his negligence ; but was caused entirely by the negligence of 
the contractors, or of their agents or servants. Is the city liable ? 
We think not. The wrong was not done by any servants of the 
defendants. There is no room for the application of the principle 
respondeat superior. The defendants had no control over the men 
employed by the contractors, or over the contractors themselves. 
They could not dismiss them, or direct their work. The excava- 
tion was not illegal, and there was a superior to the workmen, to 
wit : the contractors. There cannot be more than one superior 
legally responsible. Undoubtedly there has been much confusion, 
and some conflict of decision on the subject, growing out of the 
early case of Bush vs. Steinman, 1 Bos. & Pul. 404 ; but that case 
long since ceased to be regarded as a correct enunciation of the 
law in England, and both its reasoning and authority are denied. 
It is now settled in that country that defendants, not personally 
interfering or giving directions respecting the progress of a work, 
but contracting with a third person to do it, are not responsible 
for a wrongful act done, or negligence in the performance of the 
contract, if the act agreed to be done is legal. 

Such is the doctrine of Rapson vs. Cubitt, 9 Mees. & W. 710 ; 
Reedie vs. The London and Northeastern Railroad Company, 4 
Exch. 243 ; Overton vs. Freeman, 6 Eng. L. & E. 479 ; Peachey 
vs. Rowland, 16 Eng. L. & E. 442, and numerous other English 
cases. In Gray and wife vs. Hubble and Pullen, decided in the 
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Queen's Bench, April 16, 1863, (Law Journal Reports, vol. 32, 
part 8, N. S.), Chief Justice Cockburn asserts it to be better com- 
mon doctrine, that " if a person in the exercise of his rights as a 
private individual, or of those conferred upon him by statute, 
employs a contractor to do work, and the latter is guilty of negli- 
gence in doing it, the contractor, and not the employer, is liable." 
Similar opinions were expressed by all the judges. 

Such, also, we understand to be the doctrine in this country, sus- 
tained by a decided preponderance of authorities. It would answer 
no good purpose to review the cases at length. The English ones, 
and many of the American, are reviewed and commented upon in 
Hilliard vs. Biehardson, 3 Gray 359 ; in Barry vs. The City of 
St. Louis, 17 Missouri 121 ; and Blake vs. Ferris, 1 Selden 48. 
The general principle to be extracted from them is that a person, 
either natural or artificial, is not liable for the acts or negligence 
of another, unless the relation of master and servant or principal 
and agent, exist between them ; that when an injury is done by a 
party exercising an independent employment, the party employing 
him is not responsible to the person injured. And the rule applies 
with full force to municipal corporations. In Blake vs. Ferris it 
was held by the New York Court of Appeals that the defendants, 
who had a license from the city to construct, at their own expense, 
a sewer in a public street, and who had engaged another person 
by contract to construct the whole work at a stipulated price, were 
not liable to third persons for any injury resulting from the negli- 
gent manner in which the sewer had been left over night by the 
workmen engaged in its construction. It was declared that the 
immediate employer of the agent or servant, through whose negli- 
gence an injury occurs, is alone responsible for the negligence of 
such agent or servant ; that the principle of respondeat superior 
applies to him alone; and that there cannot be two superiors 
severally responsible in such a case. Blake vs. Ferris was fol- 
lowed by Pack vs. The Mayor, gc, of New York, 4 Selden 222 ; 
in which the same court held the City Corporation not liable to 
third persons for injuries caused by negligence of workmen 
employed in grading a street under the direction of a person who 
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had entered into a contract with the corporation to do the work for 
a specified sum. The liability was declared to be upon the con- 
tractor alone, and the court denied that he was the servant or 
agent of the corporation. It was further ruled that a clause in the 
contract, by which the contractor engaged to conform the work to 
such further directions as might be given by the Street Com- 
missioner did not affect the case, that it only gave the corporation 
power to direct as to the results of the work, without any control 
over the manner of performing it, which control alone furnishes 
a ground for holding the master or principal liable for the act of 
a servant or agent. Kelly vs. The Mayor, §c, of New York, 1 
Kernan 432, is another case in which the same rule was applied. 
Barry vs. The City of St. Louis, 17 Missouri 121, is another well- 
considered case affirming fully the doctrine. The corporation had 
contracted with one Brooks for the construction of a street sewer. 
The contractor was, for an agreed sum, to furnish all the materials 
and do all the work, including excavation. The contract reserved 
a right for the city engineer to inspect the work as it progressed, 
and watch its execution. During its progress a deep trench was 
dug, into which the plaintiff fell at night and was injured, in con- 
sequence of a failure to erect barriers and set up lights. The case 
was very like the present. Yet it was held the corporation was 
not liable, and the general principle was laid down, after quite a 
full review of the English and American authorities, that munici- 
pal corporations are not liable for damages occasioned by the 
negligence of contractors. 

It is conceded there are a few cases that intimate, if they do not 
declare, a different doctrine, but they are not the more modern 
and best considered. During the argument much reliance was 
placed by the plaintiffs in error upon City of Chicago vs. Bobbins, 
11 American Law Register 529, which was a suit by the city to 
recover from Bobbins what the corporation had been compelled to 
pay to a person injured by falling into an excavation in one of the 
sidewalks. The defendant was the owner of a lot, and he had con- 
tracted with one Button for the erection of a house thereon, in- 
cluding an excavation of the sidewalk adjoining, for the purposes 
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of light and air for the basement. By the contract, he had a right 
to supervise the work ; a right which he exercised. He knew of 
the dangerous condition in which the excavation was left ; his 
attention was frequently called to it, and he promised to attend to 
it. Nothing, however, was done, and he was held liable appar- 
ently for his own negligence. It is true some expressions of the 
court -appear to recognise a distinction between the liabilities of 
owners of real estate or fixed property, as it is called, for injuries 
resulting from nuisances on such property, no matter by whom 
erected or maintained, and liabilities of owners of other property 
for the negligence of their contractors. This distinction, however, 
has been exploded in England, where it originated, and it can be 
supported by no sound reasons. Milligan vs. Wedge, 12 A. & E. 
737 ; Allen vs. Hayward, 7 A. & E. New Series, 900 ; Reedie vs. 
R. R. Co., 4 Exch. 244. 

It is difficult to discover any substantial reason of good policy 
for holding the present defendants responsible to the plaintiff. 
The negligence complained of was not theirs. It does not appear 
that they knew of it. The verdict determines that the fault was 
all that of the contractors. Over them the defendants had no 
more control than the plaintiff's husband had. They were not in 
a subordinate relation to the defendants — neither servants nor 
agents. They were in an independent employment, and sound 
policy demands that, in such a case, the contractor alone should 
be held liable. In making a sewer, he has necessarily the tem- 
porary occupancy of the street in which the work is done, and it 
must be exclusive. His servants and agents are upon the ground, 
and he can more conveniently and certainly protect the public 
against injury from the work than can the officers of the municipal 
corporation. The public will be better protected if it be held 
that the contractor alone is responsible for his negligence, and 
that the city does not stand between him and any person injured. 
Thus he will be taught caution, while a sufferer by the negligence 
of his servants will not be compelled to resort for compensation to 
the insolvent servants. 

By reason and authority, then, we are led to the conclusion to 
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which the District Court came, that the defendants are not liable 
for the negligence of Allen & Kerr, their contractors. 
The judgment is affirmed. 



The liability of one person for the 
aets of another, rests generally upon the 
maxim, Qui facit per alium facit per se ; 
and in order, therefore, to establish such 
liability, it should appear that the act 
producing the injury, though done by 
another, is really the act of the person 
charged. This can only be, in general, 
from the relation of the parties to each 
other as master and servant, or as prin- 
cipal and agent ; in the first case, be- 
cause the servant is presumed to be 
under the personal direction and con- 
trol of the master, and in the second, 
because the principal has voluntarily 
substituted pro hac vice the agent for 
himself, and assumed the agent's acts 
as his own. 

I. The application of these principles 
frequently gives rise to questions of 
very great nicety, one of the most im- 
portant of which, as to the responsi- 
bility for the acts or negligence of a 
contractor, is discussed in the principal 
case. 

1. The starting-point from which all 
the modern cases on this question have 
been argued, is the case of Bush vs. 
Steinman, 1 Bos. & Pull. 404 (1799). 
In that case, the owner of a house had 
contracted with a surveyor to put it in 
repair for a certain sum ; the surveyor 
made a sub-contract for the work, and 
a servant of one of the sub-contractors 
left a heap of lime on the road in front 
of the house, by which the plaintiff's 
carriage was upset, and the plaintiff 
injured. It was held that the owner of 
the house was liable, though the grounds 
of the judgment are not clearly set 
forth, and indeed, Eyke, C. J., says he 
has "great difficulty in stating with 



accuracy the ground on which the ac- 
tion is to be supported," and Rooke, J., 
says, "he who has work going on for 
his benefit, and on his own premises, 
must be civilly answerable for the acts 
of those whom he employs." This case 
was followed in Sly vs. Edgley, 6 Esp. 
6, and Mathews vs. West London Water- 
works Co., 3 Camp. 403. In Laugher 
vs. Pointer, 5 B. & C. 547, however, the 
question arose as to the liability of the 
owner of a carriage, who had hired 
horses and a driver from a livery stable, 
for negligence of the driver by which a 
third person was injured. The judges 
were equally divided : Bayley and Hol- 
kotd, JJ., holding that he was liable, 
and Abbott, C. X, and Littledalb, J., 
that he was not. The question there- 
fore, still unsettled, came up again in 
Quarman vs. Burnett, 6 M. & W. 499 
(1840), a case almost identical with 
Laugher vs. Pointer, and the court held 
that the defendant was not liable, thus 
affirming the opinion of Abbott and 

LlTTLEDAlE. 

Quarman vs. Burnett seems to have 
been accepted as settling the point, and 
has been uniformly followed : Rapson 
vs. Cubitt, 9 M. & W. 710 ; Milligan vs. 
Wedge, 12 Ad. & E. 737 (40 E. C. L. 
Rep. 177) ; Allen vs. Hayward, 7 Ad. 
& E. 960 ; Reedie vs. London N. W. R. 
R. Co., 4 Exch. 243 ; Overton vs. Free- 
man, 8 Eng. L. & E. 479; Peachy vs. 
Rowland, 16 Eng. L. & E. 442 ; Sadler 
vs. Henlock, 30 Eng. L. & E. 167 ; Steel 
vs. S. E. R. R. Co., 32 Eng. L. & E. 
366; Knight vs. Fox, 1 E. L. & E. 477 ; 
and Scott vs. Mayor, &c, 38 Eng. L. & 
E. 477. So that it appears now settled 
that where a person employs another, 
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exercising a distinct employment, to do 
a piece of work by a special contract for 
a stipulated sum, and does not interfere 
with the mode of performance; he is not 
responsible for the acts or negligence of 
the contractor. 

2. In the United States the decisions 
on this point have not been uniform. 
In New York the cases have been 
numerous, and for a time seemed inclined 
to follow the lead of Bush vs. Steinman ; 
Bailey vs. Mayor of New York, 3 Hill 
531 and 2 Denio 433 ; Mayor, &c, vs. 
Furze, 3 Hill 612; Delmonico vs. Mayor, 
&c, 1 Sandf. 222 ; Lloyd vs. Mayor, &c, 
1 Seld. 369. But in Blake vs. Ferris, 1 
Seld. 48 (1851), the Court of Appeals, 
after an elaborate examination of the 
English and American authorities, drew 
distinctions between the cases already 
cited and the true question of responsi- 
bility for negligence of a contractor, 
and declared that the principle laid down 
in Bush vs. Steinman was not law in that 
state. This has since been affirmed and 
followed in Pack vs. Mayor, &c, 4 Seld. 
222 ; Kelly vs. Mayor, &c, 1 Kern. 432; 
O'Rourke vs. Hart, 7 Bosworth 511. 

In Pennsylvania the point has not 
been formally decided until the present 
case. 

In Massachusetts the earlier decisions 
also followed Bush vs. Steinman ; Stone 
vs. Codman, 15 Pick. 297 ; Currier vs. 
Lowell, 16 Pick. 170 ; Lowell vs. B. & 
L. R. R. Co., 23 Pick. 24; and in the 
last case, Wilde, J., says that Bush vs. 
Steinman "is fully supported by the au- 
thorities cited, and by well-established 
principles." But in Hilliard vs. Rich- 
ardson, 3 Gray 349 (1855), Thomas, J., 
after the most exhaustive examination 
of the point to be found in any case, 
comes to the conclusion that Bush vs. 
Steinman has been overruled " directly 
and indirectly by reasoning and by au- 
thority," and this appears to be settled 



law in that state ; Linton vs. Smith et al. 
8 Gray 147 ; Brackettvs. Lubke, 4 Allen 
138. In Missouri, Barry vs. St. Louis, 
17 Mo. 121 ; in Michigan, De Forrest vs. 
Wright, 2 Mich. 368 : and in Ohio, Car- 
man vs. S. & T. R. R. Co., 4 Ohio State 
Rep. 399, the same doctrine has been 
held, and this may now be considered 
to have by far the greatest weight of 
authority. 

3. In North Carolina, however, in 
1849, Wiswall vs. Brinson, 10 Ired. 554, 
the defendant was held liable not only 
on the authority of Bush vs. Steinman, 
but also on principle as expressed in the 
maxims, sic utere tuo, &c, and qui facit 
per alium, &c, from which Pearson, J., 
deduces a general rule, undoubtedly too 
broad to be tenable, that " when one 
procures work to be done, and a third 
person is injured by the negligence or 
want of skill of persons employed, the 
person for whose benefit and at whose 
instance the work is done must make 
compensation." 

In Illinois a railroad company was 
held liable for the acts of its contractors 
in taking timber, &c, which the com- 
pany was authorized by its charter to 
take ; Caton, J., saying " the contract- 
ors were none the less the servants of 
the company because they were doing 
the work by contract, and for a stipu- 
lated price. The work was still done 
by the company and under the autho- 
rity of their charter." Lesher et al. vs. 
Wabash Nav. Co., 14 111. 85; and this 
was subsequently affirmed in Hinde vs. 
Wabash Nav. Co., 15111. 72 ; and Chi- 
cago, &c, R. R. Co. vs. McCarthy, 20 
111. 385. But these cases appear to us 
to have been overruled by Scammon et 
al. vs. Chicago, 25 111. 424 ; for although 
in the latter case Walker, J., endea 
vors to draw a distinction between 
them, and says, " in those cases the law 
authorized the company to appropriate 
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the timber to their use, and it was held 
that they had delegated the authority to 
the contractors ;" yet in the first two 
cases the contractors were bound by 
their contract to furnish material at their 
own expense, which expressly negatives 
the idea that the company had delegated 
their authority to take timber. 

II. In Bush vs. Steinman it was inti- 
mated that a distinction existed between 
real estate and personalty in regard to 
the liability of the owner, and in 
Laugher vs. Pointer, Littledali, J., 
drew the distinction explicitly, and it 
was also approved by Abbott, C. J. 
This point was afterwards approved in 
Quarman vs. Burnett, and also in Rap- 
son vs. Cubitt, decided in 1842, although 
Lord Denman, in Milligan vs. Wedge, 
two years before, had expressed his 
doubt of its soundness. But in Reedie 
vs. London N. W. R. R. Co., 4 Exch. 
243, it was said by Rolfe, B. (since 
Lord Chancellor Ceanwoeth), that in 
these oases it had not been necessary to 
decide this point and, that, " on full con- 
sideration, we have come to the con- 
clusion that there is no such distinction, 
unless perhaps in cases where the act 
complained of is such as to amount to a 
nuisance," and this is now the settled 
law in England as well as in most of the 
United States. 

III. So far, therefore, as the princi- 
pal case is to be regarded as an enuncia- 
tion of the limits of the doctrine of re- 
spondeat superior, it undoubtedly follows 
the strong current of modern authorities. 
But there is another ground which was 
apparently not urged in the argument, 
and is not noticed by the court, on which 
the correctness of the decision appears 
to us very questionable. It is undoubt- 
edly the duty of a municipal corporation 
to keep its streets in a safe condition for 
public travel, and it is not shown upon 
what principle of law the city can be 
allowed to shift this obligation by its 



own acts. A contract may render the 
contractor liable over to the city, but 
the city must still remain responsible 
primarily to the person injured by ne- 
glect of what is properly a portion of its 
municipal duties. 

The cases in which this responsibility 
has been conceded without question are 
far too numerous for citation, but in 
some cases it has been expressly decided. 

In Willard vs. Town of Newbury, 22 
Vt. 458, the town was held liable for not 
keeping a highway in safe condition, 
though a railroad company had author- 
ity, and was constructing a crossing over 
the road, and in Batty vs. Duxbury, 24 
Vt. 155, it is said by Redfieid, J., to be 
" settled law in this state that the pri- 
mary obligation rests upon the towns 
where railroads obstruct their highways, 
to see that the public have a proper by- 
way to pass around the obstruction, and 
that proper obstructions be placed and 
kept up, to divert the travel from such 
highway, so long as it remains in an 
unfit state for the public use, so far as 
this could be done by common care and 
diligence ; and that it is not competent 
for the town to fold their hands and 
shift this responsibility upon others, 
whether natural or artificial persons." 
So in City of Buffalo vs. Holloway, 3 
Selden 493, the city had contracted with 
Holloway to construct a sewer, and 
while he was building it one Tripp fell 
into the excavation and received severe 
injury, for which he brought suit and 
recovered damages against the city. 
This was a suit by the city against the 
contractor to recover back the amount 
of damages, and the court, making a 
very strict construction of the contract, 
held that the duty of keeping guards 
and lights there, if such were necessary, 
was upon the city, and not on the con- 
tractor, unless he was specially bound 
by his contract to put them up. But 
whether or not the narrow construction 
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of the contract in this case was correct, is 
not material as regards the rights of the 
person injured ; the duty, by neglect of 
which he is damaged, is primarily upon 
the city, and he is not bound by any prin- 
ciple of law to look beyond that. And in 
Storrs vs. City of Utica, 17 N. Y. 104, the 
Court of Appeals of New York held that 
the person causing a ditch to be dug 
cannot " escape responsibility for put- 
ting a public street in a condition dan- 
gerous for travel, by interposing the 
contract which he himself has made for 
the very thing which creates the danger." 
An agreement that the contractor shall 
put up guards, &c, may make him 
liable to the principal, but it cannot 
shield the ultimate superior or author of 
the work from responsibility. And the 
court further say, " the principles sug- 
gested become plain propositions in the 
case of a municipal corporation, which 
owes to the public the duty of keeping 
its streets in a safe condition for travel." 
In City of Chicago vs. Robbins, 2 Am. 
Law Reg. N. S. 529, the Supreme Court 
of U. S. appears to have followed the 
same principles, though there is evidence 



in the reported facts that the defendant 
had superintended the work himself, and 
it is said by the court in the principal 
case that Robbins " was held liable ap- 
parently for his own negligence." But the 
primary liability of the city is assumed 
throughout in Chicago vs. Robbins, and 
is not questioned in the comments by 
the court in the case under discussion. 
The principal case appears to be sup- 
ported by the decision in West Chester 
vs. Apple, 11 Casey 284, where it was 
held that a municipal corporation was 
not liable for damages resulting from the 
improper filling of a trench dug by a 
private person under a license from the 
corporation, to introduce water into his 
house om the main conduit-pipe. But 
that decision does not appear to have 
been carefully considered, and is not 
fortified by the citation of any authori- 
ties. Notwithstanding this support, 
therefore, we cannot regard the case 
under discussion, in its application to 
municipal corporations as either satis- 
factory on principle or established on 
authority. 

J. T. M. 
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A public war suspends all existing contracts between citizens of the hostile states, 

and prohibits all commercial and other intercourse. 
A rebellion which has been recognised by the government as amounting to a civil 

war, draws after it all the consequences of a public war. 
But the government assailed may avail itself of the full rights and privileges of 

the laws of war, or it may confine itself to so much only as its interest or policy 

may dictate. 
The Act of Congress of 13th July 1861, and the President's Proclamation of 16th 



1 We are indebted for this case to the kindness of Hon. Henry Pirtle. 



